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Abstract. The competition assessment process provides an analytical framework for business negotiation 

entities to mitigate, or avoid potential competition problems. It helps to identify possible alternatives that 

may reduce, or eliminate potential harm to competition. Limiting the number of business negotiation enti-

ties leads to the risk that market power will be created and competitive rivalry will be reduced. The aim of 

the article is to analyze the theory and practice of developing and implementing business negotiation strat-

egies in a complex way, also to evaluate the level of competition in distorting market conditions. The ob-

ject of the study is to strike a balance at the level of competition in business negotiations, under distorting 

market conditions. The scientific problem is that bargaining theory lacks tools to assess and balance the 

level of competition between participants in market conditions that distort competition. 

Keywords: competition, negotiations, competition assessment, market structure, market regulation, mar-

ket power. 
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1. Introduction 

The activities of national competition authorities 

include, for example, attempts by entrepreneurs 

and professional organizations to identify barriers 

of entry to markets, increase costs for corporate 

competitors and coordinate (as opposed to compe-

tition) the competitors’ pricing and production 

strategies. Because of reduced competition some 

kind of business is out of control, so this can lead 

to higher prices for consumers, loss of product va-

riety and quality, loss of innovation, and loss of 

business bargaining power. The knowledge of the 

concepts and fundamentals of competition are use-

ful for a broader understanding of the impact of 

regulations or government policy interventions. If 

we look at the history of rules and regulations 

adopted by governments and restrictions imposed 

by professional organizations, they often restrict 

access to markets and create various distortions 

that lead to inefficient market outcomes. 

The rules and regulations are designed to meet 

a variety of socio-economic objectives pursued by 

governments and can: 

− identify barriers to competition, such as 

restrictions on access or flow of goods 

and services within regions; 

− facilitate price and production coordina-

tion between competitors. 

− higher costs for participants and small 

businesses compared to incumbents or 

larger companies, 

− protects companies partially or completely 

from national competition laws. 

One type of business conduct that is most 

harmful to competition is the formation of cartels 

(Niu, Dong, & Chen, 2012; OECD, 2017a, 2017b, 

2017c; Phillips & Menkhaus, 2010; Pinto & Fal-

cão-Reis, 2019; Ren & Zhang, 2014; Ritter et al., 

2019; Willems & De Corte, 2008; Yang, Zhang, & 

Gao, 2019). 

Because of cartels, of covert or concerted 

conduct are rising prices, declining quantities of 

goods, potentially less their variety and innova-

tions, there is an obvious loss of well-being, also 

limits the bargaining power of negotiating parties. 

Today collusion is illegal in most countries. For 

example, in some industries, companies are work-
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ing together to set standards and compatibility 

rules, also by conducting research and develop-

ment (R&D). For some professions and manufac-

turers of goods and services historically, the oppor-

tunity has been afforded to engage in self-

regulation (or co-regulation) in areas such as prod-

uct properties, including quality and safety, coor-

dination of technical standards, ethical standards of 

professional practice, and pollution control. Of 

course, giving priority to certain types of coopera-

tion can bring significant benefits as it can lead to 

more efficient market outcomes and reduce the 

need for more formal regulation. 

The aim of this article is to analyze in com-

plex the unfolding theory and practice of develop-

ment and implementation of business negotiating 

strategies, assessing competition level under dis-

torting market conditions, to reveal opportunities 

on development and implementing improvements 

of these strategies. Object of the research is the 

search of balance on competition level in business 

negotiations under distorting market conditions.  

The scientific problem – negotiation theory 

lacks measures for assessment and balancing the 

competition level of negotiation’s participants un-

der distorting market conditions. 

Research methods – scientific literature analy-

sis, comparative, logical analysis and synthesis, 

comparative and generalisation methods. 

2. Impact of cost asymmetry on the competi-

tiveness of business entities 

Occasionally, due to legislation, some suppliers 

increase their prices compared to their competitors 

in the negotiations. One source of cost asymmetry 

is due to the rule that unnecessarily requires the 

use of one production technology over another. 

Another source is the “propogation of old players”, 

which exempts incumbent suppliers from the regu-

lation but applies to new entrants. The source is 

and grants or preferential financing to state-owned 

or preferred companies. Such agreements have 

great potential to distort bargaining competitive 

relationships in the industry having a greater im-

pact on the costs of some suppliers than others 

(Maravillo et al., 2019; Motalleb, Annaswamy, & 

Ghorbani, 2018; Moye-Holz, van Dijk, Reijneveld, 

& Hogerzeil, 2019; Murto et al., 2019; Niu et al., 

2012; OECD, 2017a, 2017b, 2017c; Phillips & 

Menkhaus, 2010; Pinto & Falcão-Reis, 2019; Ren 

& Zhang, 2014; Ritter et al., 2019; Willems & 

De Corte, 2008; Yang et al., 2019). This can create 

inefficiencies, hamper market entry, reduce corpo-

rate-led innovation and reduce the intensity of 

competitive bargaining in the market, affecting the 

balance of bargaining power. Although creating 

cost differences can be detrimental, this does not 

mean that in regulations should always be pursued 

equal supplier prices. 

A regulation requiring registration of certain 

professional experience may include derogations 

from the old participants allowing those, with ex-

tensive professional experience to register, even if 

they have no training or qualifications, which are 

needed to register in new applications. When it 

comes to productive technology, these reservations 

are often enforced to ensure that would be enough 

time for previous investments to amortize hidden 

costs. The anti-competitive effects of grandparent 

clauses can be mitigated by ensuring that they 

would be limited in time, not permanent. Duration 

of the exception should in particular be strictly 

proportionate to the reservation, which it seeks to 

justify. Overall, though should be taken a skeptical 

approach to arguments due to the need for grand-

parents’ clauses, as they often reflect attempts to 

protect interests from potential competition. 

Subsidies can be useful in many cases, but 

when they fundamentally change the competitive 

conditions of the negotiations by favoring ineffi-

cient companies, they can push business towards 

less efficient providers. Alternatives to subsidies 

may include restructuring in order to eliminate un-

economic activities and make business more pro-

ductive, although special subsidies may sometimes 

be needed to support such a transformation. In 

some jurisdictions, subsidies are limited to ensure 

that they are not constant, that they are indeed 

aimed at improving the performance of promising 

firms and eliminating market failures and that their 

negative impact on competition in the negotiations 

remains limited. Regulations can influence the be-

havior of suppliers not only by changing their abil-

ity to compete in the negotiations, but also by 

changing the incentive to act as vigorous competi-

tors. The main reasons why suppliers may be less 

competitive in negotiations are due to regulations 

that may facilitate coordination between them-

selves or reduce customer willingness, ability or 

incentive to switch to different suppliers (Cogley 

et al., 2018; Borne et al., 2018; Brooks & Le-

sieutre, 2019; Cimon & Garriott, 2019; Croutzet & 

Lasserre, 2017; D’Aertrycke, Ehrenmann, & 

Smeers, 2017). Other reasons include profit or 

market share thresholds that limit potential returns 

on competition. Cartel behavior can occur more 

easily in self-regulation or co-regulation mode in-

creasing the output and price information of some 

suppliers or eliminating the industry or branch 



COMPETITION ASSESSMENT IN BUSINESS NEGOTIATIONS UNDER DISTORTING MARKET CONDITIONS 

 113 

from the competition law. A cartel exists when 

competitors agree to restrict competition in negoti-

ations, for example by fixing prices, restricting 

supply, sharing profits or competing, thereby in-

creasing their overall profits. Cartels are harmful 

because they limit output and raise prices, harming 

the consumers. The risk of cartel activities must be 

balanced with the potential benefits of self-

regulation as faster certification of new technolo-

gies. When an industry or professional association 

assumes full responsibility for regulating the be-

havior of its members without government backing 

(often requiring the government), the term “self-

regulation” is used. However, when the govern-

ment provides legislative rules that are at least par-

tially created by industry / professional associa-

tions, the term “common regulation” is used. Self-

regulation and common regulation structures can 

bring significant benefits by ensuring that technical 

standards are appropriate and that standards are 

improving along with technology. However, these 

structures may have significant anti-competitive 

effects (D’Aertrycke et al., 2017; Denis, 2012; 

Gissey, Dodds, & Radcliffe, 2018; Hu et al., 2018; 

Lee et al., 2018; Lohmann & Trischler, 2017). In 

particular, industrial and professional associations 

often adopt rules that reduce incentives or oppor-

tunities for active competition between suppliers of 

goods or services, such as advertising restrictions 

and rules that prevent discounts. By the way, re-

quirements which are unreasonably strict for quali-

fication, can reduce entry to the market. Govern-

ments should keep up powers to prevent 

associations of industry/professionals attempts to 

exercise regulatory powers in an anti-competitive 

way. This may include either by ensuring that self-

regulation or common regulation, of course con-

tinues to be subject to competition law enforce-

ment or that the relevant governmental authorities 

are entitled to approve or refuse the association's 

rules and, if necessary, change its rules if the asso-

ciation continues to propose unacceptable rules. 

Regulations requiring market participants to pub-

lish information on their prices or output levels can 

make a significant contribution to the formation of 

cartels, since the basic requirement for the func-

tioning of a cartel is that participants can effective-

ly monitor their competitors (or other conspira-

tor’s) market behavior. 

Cartels and implicit coordination are more 

likely when (Cimon & Garriott, 2019; Croutzet & 

Lasserre, 2017; D’Aertrycke et al., 2017; Denis, 

2012; Gissey et al., 2018; Hu et al., 2018; Lee 

et al., 2018; Lohmann & Trischler, 2017): there are 

fewer players in the market; entry barriers are high; 

supplier products are relatively homogeneous; and 

information is available before or shortly after the 

change occurs in prices or output. May be accepted 

regulations requiring the publication of infor-

mation such as price and output levels to improve 

consumer information and sometimes it can im-

prove the efficiency of markets. However, as the 

cartel develops, such requirements are likely to 

have a more negative effect. There are other op-

tions where it is not necessary to publish all the 

data collected. 

When information is primarily collected for 

government policy making, it may not be neces-

sary to publish it. When the goal is to help users or 

provide general statistics, the general statistics 

supports cartels less than company-specific statis-

tics, and historical statistics are less supportive 

than current information. General corporate statis-

tics discourage cartel members from identifying 

suppliers infringing the cartel agreement, mean-

while company-specific statistics can clearly iden-

tify the company, which departed from the cartel 

agreement because of price or quantity. As cartels 

have to share the newest information to distribute 

output and set target prices, historical statistics and 

information are less useful to them (Niu et al., 

2012; OECD, 2017a, 2017b, 2017c; Phillips & 

Menkhaus, 2010; Pinto & Falcão-Reis, 2019; Ren 

& Zhang, 2014; Ritter et al., 2019; Willems & 

De Corte, 2008; Yang et al., 2019). 

3. Exceptions to competition 

In many countries, specific suppliers or sectors of 

the economy enjoy exceptions to general competi-

tion law, but some sectors are subject to sector-

specific competition laws (Borne et al., 2018; 

Brooks & Lesieutre, 2019; Cimon & Garriott, 2019; 

Croutzet & Lasserre 2017; D’Aertrycke et al., 2017; 

Denis, 2012; Gissey et al., 2018; Hu et al., 2018; 

Lee et al., 2018; Lohmann & Trischler, 2017). 

In other cases, there is no restriction on anti-

competitive behavior. If there is the essential ex-

ception from the general application of competition 

law there are obvious risks of cartel abusive prices 

and anti-competitive mergers. 

A merger is a combination of two (or more) 

previously independent firms in order to be formed 

one larger company. When it is concrete basis for 

further application exception should be considered 

how to minimize its impact. For example, a statu-

tory monopoly requiring all manufacturers to sell 

certain goods for a licensed wholesaler may be 

more restrictive than allowing manufacturers to 

sell by agreement. 
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3.1. Customer mobility 

Legislation may make consumers more or less will-

ing to switch suppliers, affecting the “switching 

costs” – the explicit and implicit costs for a con-

sumer switching from one supplier to another 

(Brooks & Lesieutre, 2019; Cimon & Garriott, 

2019; Croutzet & Lasserre, 2017). Replacement 

costs can occur for a variety of reasons, including 

lengthy contract terms or tying assets with suppliers 

in a way that is inconvenient, for example, by asso-

ciating a phone number with a particular service 

provider. When consumers have high switching 

costs, suppliers may charge higher prices for their 

goods or services and will sometimes promote poli-

cies that aim to ensure high replacement costs. En-

hancing competition in negotiations, reduction or 

elimination of replacement costs can be large, so 

policymakers should avoid policies that increase the 

cost of replacement for consumers. Where there is a 

clear risk that replacement costs will be determined, 

provisions should be included in the regulatory 

framework to restrict or prohibit their use. 

It should be properly taken into account the 

legitimate consumer replacement costs. Even if the 

supplier incurs significant costs due to the switch-

ing process, provided that the pro-competitive ef-

fects of the cost reduction or elimination are signif-

icant, the regulatory authority may want to prevent 

suppliers clearly to recover these costs from con-

sumers. Business competition before a buyer 

makes a purchase decision can help reduce the 

negative impact of replacement costs. 

3.2. Competition policy 

An important reason for market reforms is that 

governments clearly understand the benefits of 

competition. In many unregulated industries such 

as telecommunications, electricity and airlines, one 

of the alleged competitive advantages was overca-

pacity, resulting from regulation, which would ul-

timately lead to a reduction in efficiency, which 

would increase production efficiency and reduce 

prices for consumers. Cogley et al. (2018) empha-

sizes that as many industries are privatized or lib-

eralized worldwide, governments clearly under-

stand the competitive advantages. 

Business competition can help improve manu-

facturing efficiency and provide consumers with 

newer and better products through innovations, 

which can boost economic growth and consumer 

welfare (Croutzet & Lasserre, 2017; D’Aertrycke 

et al., 2017; Denis, 2012; Gissey et al., 2018; Hu 

et al., 2018; Lee et al., 2018; Niu et al., 2012; 

OECD, 2017a, 2017b, 2017c). In general, competi-

tion between suppliers usually results in lower 

prices and greater choice. To understand how these 

benefits directly benefit consumers, there are some 

examples which illustrate the overall benefits of 

competition without necessarily focusing on regu-

latory constraints. Customers benefit by being able 

to choose between different providers, and so does 

the economy as a whole. Their options to choose 

are forcing firms to compete with each other. Cus-

tomer choice is a good thing, but competition be-

tween firms also leads to increased productivity 

and economic growth. It may be difficult to meas-

ure the direct impact of, for example, competition 

law on economic growth. However, there is strong 

evidence that supports each of the links below.  

Most importantly, it is clear that industries are 

growing faster with more competition (Maravillo 

et al., 2019; Motalleb et al., 2018; Moye-Holz 

et al., 2019; Murto et al., 2019; Niu et al., 2012; 

OECD, 2017a, 2017b, 2017c). This has been con-

firmed by various empirical studies of industry and 

even of companies. This discovery not only con-

cerns the Western economy, but also comes from 

research in Japan and South Korea, as well as from 

developing countries. The effects of increased 

competition often affect sectors, which are adja-

cent to those in fierce competition. First of all, 

strong competition in supplier sectors can “in-

crease” productivity and employment in the con-

sumer sectors and through the economy more 

broadly. This is largely due to competition that 

improves distribution efficiency by allowing more 

efficient firms to enter the market and gain market 

share at the expense of less efficient firms. There-

fore, the laws or anti-competitive behavior pre-

venting entry to the market and expansion may be 

particularly harmful for economic growth. Compe-

tition also improves firms’ productivity, as compa-

nies facing competition appear to be better man-

aged. It is even, can be applicable in sectors with 

important social and economic outcomes: for ex-

ample, there is increasing evidence that competi-

tion in healthcare can improve quality results. 

There is also evidence that intervention to promote 

competition will increase innovation; firms facing 

competition innovate more than monopolies. The 

connection is not straightforward: it may be that on 

average, competitive markets have the most inno-

vation, weaker innovation are showcasing both 

monopolies and highly competitive markets. How-

ever, since competition policy focuses on the in-

troduction or enhancement of competition in poor-

ly functioning markets rather than on moderately 

competitive markets, which would become hyper-

competitive, it still means that most competition 
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policies are designed to encourage innovation. 

Productivity increases due to more competitive 

markets. Because of increased competition in the 

market, the enforcement of competition law and 

the removal of barriers of competition, will result 

in faster economic growth (D’Aertrycke et al. 

2017; Denis, 2012; Gissey et al., 2018; Hu et al., 

2018; Lee et al., 2018; Lohmann & Trischler 

2017). The evidence base for deregulation of the 

product market is still stronger, with many deregu-

lation cases leading to comparisons between indus-

tries and countries over time. In addition, regulato-

ry policies specifically designed to foster 

competition – especially in online activities – have 

increased productivity. 

Of course, there are other policy goals besides 

GDP growth, and the OECD has measured and 

considered these goals more rigorously, when poli-

cy is formulated (OECD, 2017a, 2017b, 2017c). 

The effects of competition on inequality have 

been less studied and are often thought to be mali-

cious because competition creates winners and los-

ers. However, the restrictions of competition are 

damaging the majority of society and profits usual-

ly go to the minority. Because of restrictions on 

competition, increased prices or lower quality and 

choice, quite often the poorest part of society are 

the most vulnerable.  

Similarly, when concerns arise due to loss of 

employment, due to increased productivity, it 

should be noted that redundancy on competition, 

often are and other forms of technical progress 

(D’Aertrycke et al. 2017; Denis, 2012; Gissey 

et al., 2018; Hu et al., 2018; Lee et al., 2018; 

Lohmann & Trischler, 2017). In addition, it has 

been shown that restrictions of competition reduce 

output and employment and it is, therefore, essen-

tial to ensure investment in new and alternative 

forms of productive employment.  

Increased competition and the opening up of 

markets to competition through a careful assess-

ment of new or existing laws and regulations will 

contribute to economic growth, increased produc-

tivity and greater overall prosperity (Ritter et al., 

2019; Willems & De Corte, 2008; Yang et al., 

2019). As we have seen, competition assessment is 

the process of evaluating government laws, regula-

tions, and / or laws to (1) identify those who can 

unnecessarily obstructing competition and (2) re-

designing the rules to avoid undue distortions of 

competition. In order to be effective to adapt this 

process to government operations and institutions, 

the following five issues need to be considered: 

− Which policies deserve to be assessed for 

competition? 

− When should competition assessment be 

carried out in the policy-making process? 

− Who should be responsible for drafting 

and reviewing the competition assessment 

project? 

− How can politicians who do not take re-

sponsibility for the quality of regulation 

or competition have incentives to make 

the right assessment? 

− What resources do you need to evaluate 

competition? 

It will further become clear that there is no 

simple formula for the institutional implementation 

of competition assessment. Depending on the dif-

ferences, the expected solutions will vary substan-

tially between jurisdictions, such as whether a fed-

eral system exists, staff strengths, and the political 

environment (Willems & De Corte, 2008; Yang 

et al., 2019). Although the toolkit builds on exist-

ing experience in identifying feasible opportuni-

ties, they should not be considered exhaustive. As 

can be seen in OECD report (2017a), the toolkit 

was considered very beneficial while performing 

very different reviews – impact assessment inte-

grated into regulatory impact assessment, optional 

assessment that may be beneficial to competition, 

as well as market and sector studies. The depth of 

competition assessment should be proportionate to 

the potential negative effects of the policy on com-

petition. The competition checklist allows quickly 

to check policies, identify those potential factors 

that unduly influence competition for further eval-

uation. Mostly separate laws or other legislation 

does not have this potential and therefore does not 

require a comprehensive competition assessment. 

Competition assessment may be carried out in the 

context of the assessment of laws and regulations 

in the implementation of policies and rules and 

regulations. Some governments and independent 

public bodies (such as national competition author-

ities, audit courts, etc.) have decided to review 

subsidies or for state-owned enterprises granted 

preferential approach to competition. Not all juris-

dictions value their own laws from the competition 

point of view, but it was those who were most suc-

cessful in terms of competition. 

Some governments have begun to look at 

competition by evaluating new and existing poli-

cies. This is the most effective way to improve 

substantially competitive environment, but this 

requires a great deal of political will. Other gov-

ernments have implemented a competition assess-

ment form, focused solely on new policies. 

Assessing competition at national, regional 

and local levels is a sound economic basis (Moye-
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Holz et al., 2019; Murto et al., 2019; Niu et al., 

2012; OECD, 2017a). Evaluation is important to 

any government policy that may unduly restrict 

competition. Policies that set such boundaries are 

sometimes set at national level, but can also be de-

veloped at regional or local level. For example, 

anticompetitive policies for taxi services are often 

set at local level and specialist regulation that is 

harmful to consumers is often implemented at re-

gional level.  

Some governments have begun to look at 

competition by evaluating new and existing poli-

cies (Yang et al., 2019). This is the most effective 

way to improve the competitive environment sub-

stantially, but it requires great political will. Other 

governments have implemented a competition ap-

praisal form that focuses solely on new policies. 

Assessing competition at national, regional and 

local levels is a sound economic basis. Evaluation 

is important to any government policy that may 

unduly restrict competition. Policies that set such 

boundaries are sometimes set at national level, but 

can also be developed at regional or local level. 

For example, anti-competitive policies in taxi ser-

vices are often set at local level, while regulation 

of specialists, that harms consumers, is often car-

ried out at regional level. 

But “frontline” policy makers do not take the 

competition assessment process seriously unless 

their work is reviewed by an outside party 

(D’Aertrycke et al., 2017; Denis, 2012; Gissey 

et al., 2018; Hu et al., 2018; Lee et al., 2018; 

Lohmann & Trischler, 2017). Control may be ex-

ercised by supervisors, officers having knowledge 

of competition expertise, such as those held by 

competition authorities, in one of the two variants 

mentioned. In the United Kingdom, the Regulatory 

System Manager, the Better Regulation Executive 

(BRE), is responsible for overseeing the impact of 

new regulatory proposals. The regulations were 

evaluated according to the guidelines issued by the 

Business Department in 2015, March, had a posi-

tive impact on competition and amounted to net 

zero costs and are rapidly monitored during the 

impact assessment process. Policymakers also have 

the discretion to assess whether or not their pro-

posal will adversely affect competition. 

Departments can contact the Competition and 

Markets Authority (CMA) for advice if their pro-

posals raise competition issues that require more 

detailed analysis (Lee et al., 2018; Lohmann & 

Trischler, 2017). The CMA also has the power to 

make recommendations to ministers if they are 

concerned about the potential impact of legislative 

proposals on competition. An assessment that is 

broader and more comprehensive than the Compe-

tition Checklist usually requires market definition 

and competencies of competitive analysis. For this 

reason, some countries require their competition 

authorities to review any new laws and regulations 

that are expected to have an economic impact be-

fore adopting appropriate provisions. In Mexico, 

for example, the competition authority must review 

any new secondary legislation that may affect 

competition. In Korea, the competition authority is 

responsible for reviewing a selection of new regu-

lations. In Hungary, the competition authority is 

required to comment on the new regulations. 

Many other countries before the new regula-

tions were adopted organize horizontal consulta-

tions (D’Aertrycke et al., 2017; Denis, 2012; Gis-

sey et al., 2018; Hu et al., 2018). Such consultation 

works better when competition commentators can 

start the process early are not required to comment 

on the policy as a whole and may intervene when 

they believe a significant potential problem may 

arise. 

The degree of independence of the review 

body is also important. For example, in Australia 

in 1995 a new body was created to oversee the na-

tional and state or territory laws of the National 

Competition Policy and review of other legislation. 

The National Competition Council was created as 

a separate and independent body to oversee the 

new regulations and acts outgoing from competi-

tion service. Some national competition authori-

ties, such as the former Spanish Comisión Nacion-

al de la Competencia, have reviewed grant 

schemes and have published annual reports on 

grants. 

Involvement of a competition authority or 

other governmental authority in the competition 

assessment process should not impede any subse-

quent government legal action under the competi-

tion laws of that jurisdiction. Competition assess-

ments by definition are predictions based and in 

real life predictions can show insufficient or exces-

sive harm to competition. 

4. Assessing competition in a distorted market 

economy 

Review of competition assessment seeks to identi-

fy a policy option, which allows the policy maker 

to achieve the goal under consideration with the 

least possible distortion of competition. Sometimes 

the correct object may be the reviewed policy, but 

less restrictive alternatives may be used on other 

occasions (Phillips & Menkhaus, 2010; Pinto & 

Falcão-Reis, 2019; Ren & Zhang, 2014). 
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Thus, if the checklist reveals that the policy 

under scrutiny is likely to distort competition, then 

consideration should be given to use other less dis-

tortive means for the same purpose. This exercise 

implies the need to identify all strategies to achieve 

the goal, to evaluate each option competitive im-

pact and choose the option that offers the greatest 

benefit. Next we shall give guidance on how to 

identify less restrictive alternatives to achieve the 

purpose in question. 

In order to identify less restrictive alternatives 

to certain policies is an exercise for a specific fact 

that requires a good understanding of this policy 

and to have a great deal of competence in that area 

(Brooks & Lesieutre, 2019; Cimon & Garriott, 

2019; Croutzet & Lasserre, 2017; Hu et al., 2018; 

Lee et al., 2018; Lohmann & Trischler, 2017; 

Maravillo et al., 2019; Motalleb et al., 2018; Mo-

ye-Holz et al., 2019; Niu et al., 2012; OECD, 

2017a, 2017b, 2017c; Phillips & Menkhaus, 2010; 

Pinto & Falcão-Reis, 2019; Ren & Zhang, 2014; 

Ritter et al., 2019; Willems & De Corte, 2008; 

Yang et al., 2019): 

1. Set a policy goal. The first step is to set a 

clear policy goal. If the policy is pursued to re-

move market failure together with mechanism is 

needed a clear one description of the market failure 

by which the policy intends to solve or reduce the 

intensity of the market failure. It is also important 

to  understand the overall regulatory environment. 

The policy objective can sometimes be found in 

the regulation itself, in higher-level legislation, in 

legislative discussions or in complementarity legis-

lation when it was accepted. 

Many policies are not implemented because of 

market failures but for social or other reasons. If 

there are other policies in the sector that pursue the 

same goal, it is important to identify any relation-

ships that may exist between them and the policies 

in question. This should be taken into account 

when developing alternatives. Often, anticompeti-

tive policies have strong business and political in-

terests. Currently companies operating in the in-

dustry may try to use the regulatory process to 

guard against increased competition. It is likely 

that such efforts may result in loss of profit when it 

is higher competition. Having in mind the im-

portance of the interests of existing market players 

it is important to understand the cause why anti-

competitive regulations exist. 

In defining the objectives to be pursued by the 

Regulation, the crucial key to that solution is that 

they are not defined in some way, so that less re-

strictive methods are unnecessarily rejected in or-

der to achieve the same main purpose. This can 

happen when the stated goals determine the ap-

proach that will be used to achieve the main goal, 

instead of permission to consider all options. 

For example, a pollutant such as sulfur dioxide 

may come from several sources. Policies aimed at 

reducing pollution by controlling emissions from 

each source can achieve the desired goal of reduc-

ing overall emissions, but at the same time can 

prevent approaches that allow the use of markets, 

compete, and more effectively achieve the underly-

ing common goal. 

2. Identification of the specific regulatory el-

ements that create the competition problems. The 

next step is to determine the nature of the competi-

tion problems caused by the policy in question and 

whether they are necessary to achieve the objec-

tive. This can be done using checklist. It is also 

necessary to identify specific policy elements or 

provisions that raise competition concerns. The 

question is whether these elements or provisions 

are necessary to achieve the objective or whether 

they could be modified to reduce or eliminate their 

negative effects on competition. This process al-

lows the creation of a set of alternatives that will 

help to achieve the same goal as the policy in ques-

tion, but does not distort or less distort competi-

tion. 

3. Technical competence. The possible alter-

natives may depend on the technical characteristics 

of the subject being regulated. The types of tech-

nical expertise required for the preparation of regu-

lations will vary according to the regulation under 

consideration. Technical competence may lie with 

the ministry or government body overseeing the 

Regulation. Such expertise can sometimes be bi-

ased in favor of the current regulatory regime. Al-

ternative technical expertise may be outside the 

ministry, for example, within the academic com-

munity or outside the country when it turns out that 

country experts are biased in one direction or an-

other. Companies may have relevant expertise but, 

but may be biased in favor of the rules that they 

think protect them. Potential start-ups, which are 

difficult to start because of legislation, may be less 

biased in citing restrictions on competition than 

previously established companies. Possible conclu-

sions can be usefully presented for technical ex-

perts and existing interest groups at an early stage 

before the recommendation is finally established, 

also it can be ensured that there is consultation on 

reform before the law is introduced. Evaluators 

may request comments not only in writing, but also 

in the meetings; face-to-face communication is 

often very productive. In order to obtain the most 

useful expert feedback, the assessors may hold a 
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short seminar for experts on competition assess-

ment and checklist. Sometimes experts will be able 

to impose restrictions on competition when it is 

difficult for non-experts to extract them from the 

relevant regulations. 

4. Understand the broader regulatory envi-

ronment. When considering alternatives, it is im-

portant to consider not only the regulation under 

consideration, but also the network of relevant reg-

ulations, including general regulations, which have 

an impact. to the market in question to create alter-

natives. 

5. Understand the changed business or market 

environment. When evaluating the proposed regu-

lation or proposing alternatives, it is important to 

consider how business conditions have changed 

since the last implementation of the policy. If mar-

ket conditions change, any initial regulation could 

be reassessed. Consideration may be given to the 

need for a stricter regulation, as in the case of 

maintaining the current regulation. or repealing the 

regulation completely. 

6. Methods of Alternative Development. The 

purpose of the review of competition assessment is 

to identify a policy option that achieves the objec-

tive under consideration with the least possible 

distortion of competition. If the checklist shows 

that the policy in question is likely to distort com-

petition, it must be examined whether the same 

objective can be achieved in a less distortive man-

ner. This includes identifying all other possible 

policy approaches aimed at achieving a less distor-

tive objective and possible ways of redesigning the 

proposed measure in order to minimize its impact 

on competition while pursuing the policy objec-

tive. Identification of possible policy alternatives is 

a fact-based exercise that often requires a thorough 

understanding of the policy and extensive experi-

ence in the field. 

Experience in other jurisdictions can some-

times be helpful in developing alternatives if the 

circumstances are comparable. Like that in consul-

tation with stakeholders it can be made interesting 

proposals because they have a good knowledge of 

the sectors and what alternatives can and cannot be 

implemented. However, these examples illustrate 

less restrictive means that can be used in place of 

more stringent, in most cases. 

4.1. Making greater use of economic incentives. 

nor regulation of external influences 

External effects are the costs or benefits of the 

product in terms of the environment, economics, 

health, safety, etc. which are not reflected in its 

price or cost (Ritter et al., 2019; Willems & De 

Corte, 2008; Yang et al., 2019). Thus, it is unlikely 

that the buyer will properly assess the external im-

pact. If a product or activity causes external ex-

penditures, it will tend to be too much since all 

costs are not reflected in its cost or return in the 

market. If the product creates external advantages, 

usually it will not be supplied because all its bene-

fits do not reflect its price or market return. 

Regulating the quantity, price or characteris-

tics of the products or activities producing the exte-

rior is one possible way in an attempt to correct 

their external effects. An alternative approach is to 

use general economic incentives such as subsidies, 

taxes or fees to internalize the externalities of these 

products at their market price. This method, if pos-

sible and if not causing unjustified distortion be-

tween businesses can leverage competitive market 

forces to determine effective prices, quantities and 

product characteristics. The government can pro-

vide market solutions that did not exist before, for 

example by creating emission permits and allowing 

those rights to be traded. 

4.2. Consumer information and education re-

quirements compared to the required product 

characteristics 

Consumer protection is often cited as a reason to 

set mandatory product characteristics (Maravillo 

et al., 2019). Sometimes it may be enough disclo-

sure, for example such as fat labeling on products. 

Some consumers may be more risk averse and this 

is not always the role of government to prevent it, 

but government can provide consumers with useful 

information to make their individual decisions. 

4.3. Prohibition of direct sales to consumers 

compared to providing adequate information to 

consumers 

From door to door and direct sales to the consumer 

are common practices in many markets (Yang 

et al., 2019). However, their use, especially in 

newly unregulated markets, often gives rise to 

complaints or concerns that many consumers buy 

products based on misleading or inadequate door-

to-door or end-to-end information. One way to 

solve these problems is to ban door-to-door or di-

rect sales. 

An alternative approach is to set door-to-door 

requirements or to direct sellers in order to provide 

consumers with the information they need to make 

the right product choices. Another possible alterna-

tive is to require contracts to include discount 

clauses that allow consumers to review their pur-

chasing decisions. Maximum contract length or 

auto-renewal ban can protect vulnerable or unin-
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formed users. Such measures can help to maintain 

the beneficial aspects of door-to-door and direct 

sales, while ensuring that consumers are properly 

informed. 

4.4. Control of advertising content rather  

than advertising bans to prevent harmful   

advertising 

As an alternative to advertising bans, advertising 

content control can be a way to eliminate harmful 

aspects of advertising while allowing you to con-

tinue useful aspects of advertising (Niu et al., 

2012). For example, advertising a product as a dis-

counted price compared to a previous or recom-

mended price can sometimes be misleading. An 

alternative prohibiting a price discount is that ad-

here to the rules to limit the promotion of artificial 

discounts (for example, a company raises the price 

of a product from € 20 to € 40, and on the next day 

returns a price of up to € 20 and advertises a prod-

uct with a 50% discount). 

4.5. Examination of complaints of unfair com-

petitive conduct according to competition law 

and regulation 

Aggressive or innovative business practices often 

cause complaints due to unfair or inappropriate 

competition requiring remedial regulation (Brooks 

& Lesieutre, 2019). For example, price caps are 

often offered in order to protect vulnerable compa-

nies from too low competitors’ prices. As an alter-

native to regulation, competition law provides a 

fundamentally effective framework for preventing 

business practices where it is likely to harm com-

petition and consumers, while permitting such 

practices where they promote competition, innova-

tion and consumer benefits. 

For example, low-price strategies can only be 

predatory or raise serious competition concerns 

only in limited circumstances. Price caps, instead 

of preventing harmful business conduct, can deter 

consumers to benefit from low prices. 

4.6. Voluntary and mandatory product stand-

ards and business codes 

Although mandatory standards require that all rel-

evant products be compliant minimum perfor-

mance, reliability or other standards, and voluntary 

standards, if possible, can be a way for suppliers to 

inform them that some of their products meet min-

imum standards while allowing them to continue to 

provide other products, which do not meet the 

standards where some consumers prefer such 

products (OECD, 2017a, 2017b, 2017c). Voluntary 

business codes may be a less restrictive means of 

addressing consumer-related market issues than 

regulation. Instead of requiring all businesses to 

adopt the same business standards and processes, 

voluntary codes can provide less informed or more 

interested consumers with information, enabling 

them to choose better suppliers. 

The burden of legal oversight and filing re-

quirements can be disproportionately difficult for 

small businesses and can therefore be closed or 

terminated, hindering small businesses to enter the 

market and possibly reduce competition. To ensure 

that these competitors can remain or become oper-

ational when they are otherwise effective may be 

less stringent supervision of regulation or appro-

priate filing requirements. 

In a set of alternatives there should always be 

a “do nothing” option as a benchmark for examin-

ing alternatives. There may be many or few alter-

natives: it is not necessary to have many opportuni-

ties if all possible solutions are explored. There 

may also be cases where suitable alternatives can-

not be found, since those parts of the policy which 

distort competition are essential to achieve the ob-

jective. But before reaching that conclusion, all 

possible alternatives must be carefully considered. 

5. Conclusions 

Regulations can influence the behavior of suppliers 

not only by altering their ability to compete in the 

negotiations, but also by changing the incentive to 

act as vigorous competitors. The main reasons why 

suppliers are less able to compete in negotiations 

are due to regulations that can facilitate coordina-

tion between them or reduce customer willingness, 

ability or incentive to switch to different suppliers. 

Other reasons include profit or market share 

thresholds that limit potential returns on competi-

tion. Cartel behavior may more easily result in 

self-regulation or co-regulation by increasing the 

share of suppliers’ output and price information or 

by removing the industry or branch from competi-

tion law. 

The effects of increased competition in nego-

tiations often affect sectors adjacent to those in 

which is fierce competition. In particular, strong 

competition in upstream sectors can “increase” 

productivity and employment in the downstream 

sectors and more broadly in the economy. This is 

largely due to competition that improves distribu-

tion efficiency by allowing more efficient compa-

nies to enter and gain market share at the expense 

of less efficient firms. Therefore, laws or anticom-

petitive behavior to enter the market and expansion 

can be particularly damaging to economic growth. 
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Competition also improves firms’ productivity, as 

companies facing competition appear to be better 

managed. 

In practice, most of the choices that are made 

are qualitative, that is are not based on quantitative 

comparisons of variants. Relevant quantitative 

comparison data are not always available and, even 

if available, may not be possible to analyze. It is 

possible that very important competitive effects are 

practically immeasurable. For example, changes in 

the conditions of competition may affect incentives 

to innovate and develop new products. However, it 

is extremely difficult to quantify increased or de-

creased impact of innovation. Qualitative analysis 

combines facts and reasoning to justify which 

choices are better. 

Qualitative analysis of reform options is a 

form of critical thinking. The advantage of qualita-

tive analysis is that it is widely understood, re-

quires little data, is as fast as possible, and ulti-

mately practical. At the same time, qualitative 

analysis does not determine the value of increasing 

competition, so one of the main pro-competitive 

arguments may be missed regulations. 

Quantitative analysis involves careful and rig-

orous use of numbers to estimate advantages of 

certain options compared to others. Although 

quantitative analysis may require less comparison 

of solutions, the techniques used may require more 

technical skills than qualitative analysis, and of 

course some data must be available. For particular-

ly important or contentious issues, whenever pos-

sible is preferred for the quantitative analysis. 

Quantitative analysis can, for example, provide 

estimates of the benefits of social reform, such as 

how much less consumers will pay for post-reform 

products or how many jobs will be created. Limita-

tion of available data or comparison time will often 

limit the cases in which quantitative analysis can 

be performed. It may also be difficult or impossi-

ble to quantify the user value of product differenti-

ation and enhanced service. Thus, while quantita-

tive analysis may help to select pro-competitive 

options, it will often have to be rejected on the ba-

sis of qualitative evidence. 
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